STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
CONSTRUCTI ON | NDUSTRY LI CENSI NG
BOARD,

Petiti oner,
VS.
JOHN A. TAGLI AFERRO,

)
)
)
)
)
) Case No. 96-4845
)
)
)
Respondent . )
)

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on January 16, 1998, via video tel econference, with the parties
appearing in Mam , Florida, before Patricia Hart Ml ono, a duly
desi gnated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Ruby Seynour-Barr, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399

For Respondent: John A Tagliaferro, pro se
601 Northwest 103 Avenue, No. 357
Penbr oke Pines, Florida 33026-6023

STATEMENT OF THE | SSUE

Whet her the Respondent committed the acts alleged in the
Adm ni strative Conplaint and, if so, the penalty which should be

i nposed.






PRELI M NARY STATEMENT

In a four-count Adm nistrative Conplaint dated June 25,
1996, the Departnent of Business and Professional Regulation
("Departnent"), charged, in Count |, that John A Tagliaferro
viol ated Section 489.129(1)(h)2., Florida Statutes (1995), by
comm tting m smanagenent or m sconduct in the practice of
contracting which caused financial harmto a custoner; in Count
1, that M. Tagliaferro violated Section 489.129(1) (k) by
abandoni ng a construction project in which he was engaged as a
contractor; in Count I1l, that M. Tagliaferro violated Section
489. 129(1)(n) by commtting i nconpetency or m sconduct in
contracting; and, in Count 1V, that M. Tagliaferro violated
Section 489.129(1)(r) by failing to satisfy within a reasonable
time a civil judgnent against himand the business organization
he qualified which relates to the practice of contracting.

M. Tagliaferro tinely requested a formal adm nistrative hearing,
and the Departnent forwarded the request to the Division of

Adm ni strative Hearings for assignment of an adm nistrative |aw

judge. After one continuance, the case was heard on January 16,

1998.

The Departnent presented the testinony of Mrna Espina and
Petitioner’'s Exhibits A, B, C, E, and F were offered and received
into evidence. M. Tagliaferro testified in his own behal f but
of fered no exhibits into evidence.

A transcript was filed wwth the D vision of Adm nistrative



Hearings on February 11, 1998, and the Departnent tinely filed
its proposed recommended order, which has been duly consi dered.

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The Departnent of Business and Professional Regul ation
is the state agency responsible for investigating and prosecuting
conplaints nade to the Departnent for violations of Chapter 489,
Part |, Florida Statutes. Sections 489.131(7)(e); 455.225,
Florida Statutes. Pursuant to Section 489.129(1), the
Construction Industry Licensing Board ("Board") is the entity
responsi ble for inposing discipline for any of the violations set
forth in that section

2. At the tinmes material to this proceeding,

M. Tagliaferro has been licensed by the Departnent as a
certified building contractor, having been assigned |icense
nunber CB C020944 by the Board. Hi s license is currently
suspended for failure to nake paynents pursuant to the terns of a
stipulation adopted in a final order of the Board effective

June 20, 1994.

3. At all tinmes material to this proceeding,

M. Tagliaferro was the |icensed qualifying agent for C J.
Construction Corporation.

4. On or about May 15, 1994, M. Tagliaferro, d/b/a C J.



Construction Corporation, entered into a contract with

M. Esteban Garcia to build a second-floor addition to

M. Garcia s hone |ocated at 7541 Northwest 1st Court, Penbroke
Pi nes, Florida.

5. The contract specified that C. J. Construction
Cor poration woul d construct an area approximately 24' x 17', and
the scope of the work included installing roof shingles to match
the existing roof, new wi ndows, a stairway to the new second-
floor addition, a new entrance door, new electrical wiring for
t he second-fl oor addition, and new plywood flooring over the
exi sting roof. No conpletion date was specified in the contract.

6. The price stated in the contract for this construction
was $17,000, with one-third of the price due on signing the
contact and the remai nder due as the job progressed. On May 16,
1994, the date the contract was signed, M. Tagliaferro received
paynment of $5, 000.

7. The building plans were approved on or about August 11,
1994, and M. Tagliaferro began construction i nmediately
t hereafter.

8. Paynents were nmade to M. Tagliaferro by checks dated
August 30, 1994, Septenber 22, 1994, and October 21, 1994, in the
amount s of $5, 000, $3,000, and $2,000, respectively.

9. M. Tagliaferro found that it was necessary to change
t he di nensions of the addition from24'" x 17" to 24" x 24' to

accommodate the stairway to be built to the second floor. Had



the addition been built to the original dinmensions, the stairway
woul d have covered a window. M. Tagliaferro prepared a witten
change order, with an estimate of $6500 to construct the addition
to the increased specifications. Although the change order was
never signed, M. Tagliaferro franmed the addition at 24" x 24'.

10. M. Tagliaferro installed the plywod flooring over the
existing roof, framed the addition, installed the roof trusses,
install ed pl ywood sheeting on the exterior walls and roof,
installed the new staircase, and tin-tagged the roof.

11. M. Tagliaferro called for an inspection of the fram ng
on Cctober 27, 1994. The fram ng did not pass inspection because
there was no approved copy of the plans on site, as required.

M. Tagliaferro did not renove the plans fromthe site prior to
t he i nspection.

12. After the failed inspection on Cctober 27, 1994, a
menber of M. Tagliaferro's famly died, and it was necessary for
himto go to New York, where he remained for three or four days.
M. Tagliaferro tel ephoned M. Garcia's daughter, Mrna Espina,
and told her that he was in New York to take care of personal
matters.

13. When he returned, he contacted the architect to have
anot her set of plans drawn up so he could re-submt themfor
approval and continue construction.

14. Ms. Espina tel ephoned M. Tagliaferro nunmerous tines

after Cctober 27 to ask when he intended to return to conplete



the construction. She received no answer and | eft nessages on
the answering machine. M. Tagliaferro did not return her calls.

15. At sone point after October 27, Ms. Espina went to the
police departnent and asked that a police officer acconpany her
to M. Tagliaferro's house so she could talk to himand ask when
he intended to return to conplete the construction.
M. Tagliaferro answered the door and, when the police officer
asked when he was going to finish the construction job, M.
Tagliaferro expl ai ned that he had a problem but intended to
return to conplete the job. When the police officer told himto
tell the truth about whether he intended to conplete the job,
M. Tagliaferro did not respond and closed his door. M. Garcia,
Ms. Espina, and her husband decided to conplete the project
thenselves in early-to-md Decenber 1994.

16. Al though he eventually obtai ned another set of plans,
M. Tagliaferro did not return to the Garcia house to conplete
the addition. As of Cctober 21, 1994, when he was | ast on the
job, M. Tagliaferro had not installed roof shingles, new
w ndows, an entrance door, wirelath or stucco on the exterior
wal I's, electrical wiring, sheet rock with popcorn ceiling, or
i nsul ation, and he had not extended the air conditioning ductwork
to the new addition.

17. A proposal for the installation of wirelath and stucco,
dat ed Decenber 10, 1994, was prepared by Repairs Unlimted, Inc.,

and was accepted by M. Garcia. On January 11 and 30, 1995,



respectively, M. Garcia also accepted proposals fromMIIler
Roofing to install asphalt shingles on the roof and from Cayamas
El ectric Corporation to do the electrical work in the addition.
Nunmer ous receipts from building supply stores attest to the
materials purchased by M. Garcia to conplete the project, and a
statenent dated January 30, 1995, indicates that repair and
reinstallation work was perfornmed for M. Garcia by Sanuel Benson
on January 15, 22, and 29. These contracts total $5,421.00.

18. M. Garcia hired an attorney on Decenber 16, 1994, and
filed suit against M. Tagliaferro in circuit court. A hearing
was held, which M. Tagliaferro attended. On May 18, 1995, a
final judgnent was entered against M. Tagliaferro directing him
to pay to M. Garcia and Ms. Espina $15, 000 and costs of $250,
wWth interest accruing at the rate of eight percent per annum

19. M. Tagliaferro has not satisfied the judgnent and has
not engaged in any discussions with M. Garcia or Ms. Espina to
arrange for paynent of the judgnent.

20. The evidence presented by the Departnent is not
sufficient to support a finding of fact that M. Tagliaferro
abandoned the Garcia construction project. The only evidence
presented to support such a finding was the hearsay-wthin-
hearsay testinony of Ms. Espina that her father, M. Grcia, told
her that M. Tagliaferro told himthat he did not intend to
conplete the project. The evidence is sufficient, however, to

permt the inference that M. Tagliaferro was precluded from



conpleting work on the project prior to the expiration of ninety
days from Cctober 21, 1994, when he | ast worked on the project.

21. Although the evidence establishes that M. Garcia was
harnmed financially by M. Tagliaferro's failure to conplete the
addi tion, no evidence was presented by the Departnent to support
a finding of fact that M. Tagliaferro caused the financial harm
by m smanagi ng the construction project or by engaging in
m sconduct. Specifically, the Departnent presented no evidence
to support its assertion that M. Tagliaferro conpleted only
thirty percent of the job before M. Garcia took over the
construction. Therefore, it failed to establish that the anount
paid to M. Tagliaferro exceeded the percentage of
conpl eti on.

22. Additionally, the Departnment presented no evidence to
establish the rel evant standards of conpetency in the practice of
contracting or the manner in which M. Tagliaferro failed to neet
those standards in the work done on the Garcia project.

23. It is, however, uncontroverted that M. Tagliaferro has
not satisfied a judgnent entered against himand C J.
Construction Corporation in May 1995 in favor of M. Garcia and

Ms. Espi na.



CONCLUSI ONS OF LAW

24. The Division of Adm nistrative hearings has
jurisdiction over the subject matter of this proceeding and of
the parties pursuant to Section 120.569(1), Florida Statutes
(1997).

25. Inits Admnistrative Conplaint, the Departnent seeks
penal ti es which include suspension or revocation of
M. Tagliaferro's license and/or the inposition of an
admnistrative fine. Therefore, it has the burden of proving by
cl ear and convincing evidence that M. Tagliaferro commtted the
violations alleged in the Adm nistrative Conplaint. Departnent

of Banki ng and Finance, Division of Securities and |nvestor

Protection v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

26. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA 1989),

the court expl ai ned:

[C]l ear and convincing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renmenbered; the
evi dence must be precise and explicit and the
W t nesses nust be | acking in confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact the firm belief of
conviction, wthout hesitancy, as to the
truth of the allegations sought to be
established. Slomowi tz v. \Wal ker, 429 So. 2d
797, 800 (Fla. 4th DCA 1983).

10



27. Section 489.129(1), Florida Statutes, provides in
pertinent part:

(1) The board nmay take any of the follow ng
actions agai nst any certificatehol der or

regi strant: place on probation or reprimnd
the licensee, revoke, suspend, or deny the

i ssuance or renewal of the certificate,
registration, or certificate of authority,
require financial restitution to a consuner
for financial harmdirectly related to a

viol ation of a provision of this part, inpose
an admini strative fine not to exceed $5, 000
per violation, require continuing education,
or assess costs associated with investigation
and prosecution, if the contractor,
financially responsible officer, or business
organi zation for which the contractor is a
primary qualifying agent, a financially
responsi bl e officer, or a secondary
qgual i fyi ng agent responsi ble under s.
489.1195 is found guilty of any of the
foll ow ng acts:

* k%

(h) Commtting m smanagenent or m sconduct
in the practice of contracting that causes
financial harmto a customer. Financi al
m smanagenent or m sconduct occurs when:

* k% *

2. The contractor has abandoned a customer's
j ob and the percentage of conpletion is |ess
than the percentage of the total contract
price paid to the contractor as of the tine
of abandonnent, unless the contractor is
entitled to retain such funds under the terns
of the contract or refunds the excess funds
within 30 days after the date the job is
abandoned;

* k%

(k) Abandoning a construction project in
whi ch the contractor is engaged or under
contract as a contractor. A project nay be
presuned abandoned after 90 days if the

11



contractor term nates the project wthout
just cause or w thout proper notification to
t he owner, including the reason for
termnation, or fails to performwork w thout
just cause for 90 consecutive days.

* k%

(n) Conmmtting inconpetency or m sconduct in
the practice of contracting.

* k%

(r) Failing to satisfy within a reasonable
time, the ternms of a civil judgnent obtained
agai nst the licensee, or the business

organi zation qualified by the |licensee,
relating to the practice of the licensee's
pr of essi on.

28. Rule 61(4-17.001(23), Florida Adm nistrative Code,
provides that "[f]or purposes of Section 489.129(1)(r), F.S.,
"reasonabl e tine" neans ninety (90) days following the entry of a
civil judgnent that is not appealed. The Board will consider a
mut ual |y agreed upon paynent plan as satisfaction of such a
judgnent so long as the paynents are current.”

29. Based on the findings of fact herein, the Departnent
has proven by clear and convincing evidence that M. Tagliaferro
is guilty of violating Section 489.129(1)(r).

30. Pursuant to Rule 614-17.001(14)(b), "m sconduct," as
that termis used in Section 489.129(1)(n), includes a violation
of any provision of Chapter 489, Part |, Florida Statutes.

Consequently, based on the findings of facts herein and the

conclusion of law that M. Tagliaferro is guilty of violating

12



Section 489.129(1)(r), the Departnent has proven by clear and
convi ncing evidence that M. Tagliaferro violated Section
489.129(1) (n).
31. Based on the findings of fact herein, the Departnent
has failed to prove by clear and convi nci ng evi dence t hat
M. Tagliaferro violated Section 489.129(1)(h)2. or Section
489. 129(1) (k), and Counts | and Il of the Adm nistrative
Conpl ai nt shoul d be di sm ssed.
32. The range of penalties which may be inposed on
M. Tagliaferro for violating Sections 489.129(1)(n) and (r) are
set forth in Rule 61G4-17.001 as foll ows:
The follow ng guidelines shall be used in
di sci plinary cases, absent aggravating or

mtigating circunstances and subject to other
provi sions of this Chapter.

* k%
(14) M sconduct or inconpetency in the
practice of contracting as set forth in

Section 489.129(1)(n), Florida Statutes,
shall include, but is not limted to:

* k%

(b) Violation of any provision of Chapter
614, Florida Adm nistrative Code, or Chapter
489, Part |, F. S

* k%

(d) The follow ng guidelines shall apply to
cases invol ving m sconduct or inconpetency in
the practice of contracting, absent
aggravating or mtigating circunstances:

* k%

13



2. Violation of any provision of Chapter
614, Florida Adm nistrative Code, or Chapter
489, Part |, F.S. First violation, $500 to
$1,000 fine; repeat violations $1,000 to

$5, 000 fine and/or probation, suspension or
revocati on.

* k%

(18) Failure to satisfy a civil judgnent
obt ai ned agai nst the |icensee or the business
organi zation qualified by the licensee within
a reasonable time. First violation, $500 to
$1, 000 fine and/or proof of satisfaction of
civil judgment; repeat violation, $1,000 to
$5, 000 fine and/or proof of satisfaction of
civil judgnent, probation, suspension or
revocati on.

33. Rule 61(4-17.003 provides:

(1) As used in this rule, a repeat violation
is any violation on which disciplinary action
i s being taken where the sane |icensee had
previ ously had disciplinary action taken
against himor received a letter of guidance
in a prior case; and said definitionis to
apply regardl ess of whether the violations in
the present and prior disciplinary actions
are of the sanme or different subsections of
the disciplinary statutes.

(2) The penalty given in the above list [in
Rul e 61G4-17.001] for repeat violations is
intended to apply only to situations where
the repeat violation is of a different
subsection of Chapter 489 than the first

viol ation. Were, on the other hand, the
repeat violation is the very sane type of
violation as the first violation, the penalty
set out above will generally be increased
over what is otherw se shown for repeat
violations in the above |ist.

Based on the findings of facts herein, the Departnent has proven
that M. Tagliaferro has had disciplinary action taken agai nst

himfor previous violations of Chapter 489. Therefore, the

14



penalty ranges given in Rule 614-17.001 for repeat violations
shoul d be used in determning the appropriate penalties in this
case.

34. In Section 489.129(1) and Rule 614-17.001(20), the
Board is authorized to assess the costs of investigation and
prosecution, in addition to the penalties inposed. The
Departnent presented no evidence to establish the anobunt of costs
at the formal hearing but, rather, cited Rule 61&4-12.018 in its
proposed recomended order to support its requests that such
costs be assessed and that the record be kept open for
presentation of the statenent of costs to the Board. Rule 61(4-
12.018 provides that "[t]he Departnent shall submt to the Board
an itemzed listing of all costs related to investigation and
prosecution of an adm nistrative conplaint when said conplaint is
brought before the Board for final agency action.”" There is
nothing in this rule to suggest that the fact-finding role of the
adm nistrative law judge is transferred to the Board with regard
to the determ nation of the anpbunt of the costs to be assessed.
Therefore, the assessnent of such costs in this case is not
appropriate given the |ack of proof of the anmpbunt clainmed and the
corresponding inability of M. Tagliaferro to challenge the
Departnent's statenment of costs.

35. Rule 614-17.002, Florida Adm nistrative Code, sets

forth the aggravating and mtigating circunstances which may be

15



considered for the purposes of mtigation or aggravation of
penalty. The rule provides that the factors

shall include, but are not limted to, the
fol | ow ng:

(1) Mnetary or other damage to the

| icensee's custoner, in any way associ ated
with the violation, which damage the |icensee
has not relieved, as of the tinme the penalty
is to be assessed. (This provision shall not
be given effect to the extent it would
contravene federal bankruptcy |aw)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |licensee, which have not been corrected
as of the tine the penalty is being assessed.
(3) The severity of the offense.

(4) The danger to the public.

(5) The nunber of repetitions of offenses.
(6) The nunmber of conplaints filed agai nst
the |icensee.

(7) The length of tinme the |licensee has
practiced.

(8) The actual damamge, physical or
otherwise, to the licensee's custoner.

(9) The deterrent effect of the penalty

i nposed.

(10) The effect of the penalty upon the
Iicensee's |ivelihood.

(11) Any efforts at rehabilitation.

(12) Any other mtigating or aggravating

ci rcunst ances.

36. The penalty guidelines and aggravating and mtigating
factors have been evaluated in light of the facts found herein in
determ ning the recommended penal ty.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat the Construction |Industry Licensing

Board enter a Final Oder

16



(1) Finding John A Tagliaferro guilty of having violated
Section 489.129(1)(n) and Section 489.129(1)(r), Florida
St at ut es;

(2) Dy smssing Counts | and Il of the Adm nistrative
Conpl ai nt ;

(3) Inposing an administrative fine of $4,000; and

(4) Suspending M. Tagliaferro's license as a building
contractor until he submts proof that he has satisfied the
j udgnent entered against himon May 18, 1995, in Case No.
94- 15660 (21), in the Crcuit Court of the Seventeenth Judi ci al
Crcuit, in and for Broward County, Florida.

DONE AND ENTERED this 6th day of April, 1998, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 6th day of April, 1998.
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COPI ES FURNI SHED

Ruby Seynour-Barr, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399

John A. Tagliaferro, pro se

601 Nort hwest 103 Avenue

No. 357

Penbr oke Pines, Florida 33026-6023

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Rodney Hurst, Executive Director
Construction Industry Licensing Board
7960 Arlington Expressway, Suite 300
Jacksonville, Florida 32211-7467

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that wll
issue the final order in this case.
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